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(3) Instructions for requesting a hear-
ing, including a specific advice of the 
respondent’s right to request a hearing 
and to be represented by a representa-
tive; and 

(4) That failure to file an answer 
within 30 days of service of the com-
plaint may result in the imposition of 
the penalty and assessment sought in 
the complaint without right to appeal. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
shall serve the respondent with a copy 
of these regulations. 

§ 1.308 Service of complaint and notice 
of hearing. 

(a) Service of a complaint or notice 
of hearing shall be made by certified or 
registered mail or by delivery in any 
manner authorized by Rule 4(d) of the 
Federal Rules of Civil Procedure. 

(b) Proof of service, stating the name 
and address of the person on whom the 
notice was served, and the manner and 
date of service, shall be made by: 

(1) Affidavit of the individual making 
service; 

(2) An acknowledged United States 
Postal Service return receipt card; or 

(3) Written acknowledgment by the 
respondent or his representative. 

§ 1.309 Answer and request for hear-
ing. 

(a) Within 30 days of the date of re-
ceipt or refusal to accept service of the 
complaint, the respondent may file an 
answer with the reviewing official. 

(b) In the answer, the respondent— 
(1) Shall admit or deny each of the 

allegations of liability made in the 
complaint; 

(2) Shall state any defense upon 
which the respondent intends to rely; 

(3) Shall state the name, address, and 
telephone number of the person author-
ized to act as the respondent’s rep-
resentative, if any; 

(4) May state any reasons why the re-
spondent contends the penalty and as-
sessment should be reduced or modi-
fied; and 

(5) May request a hearing. 

§ 1.310 Default upon failure to file an 
answer. 

(a) If the respondent does not file an 
answer within the time prescribed in 

§ 1.309(a) of this part, the reviewing of-
ficial may refer the complaint together 
with proof of service to the ALJ and re-
quest that the ALJ issue an order of 
default imposing the penalties and as-
sessments sought in the complaint. An 
answer must comply in all material re-
spects with § 1.309(b) of this part in 
order to be considered filed within the 
time prescribed in § 1.310(a) of this part. 

(b) Upon the referral of the complaint 
under paragraph (a) of this section, the 
ALJ shall promptly serve on the re-
spondent, in the manner prescribed in 
§ 1.308 of this part, a notice that a deci-
sion will be issued under this section. 

(c) If the respondent fails to answer, 
the ALJ shall assume the facts alleged 
in the complaint to be true and, if such 
facts establish liability under § 1.303 of 
this part, the ALJ shall issue a deci-
sion imposing the penalties and assess-
ments sought in the complaint, not to 
exceed the maximum amount allowed 
under the statute. 

(d) A respondent who fails to file a 
timely answer waives any right to a re-
view of the penalty and assessment, 
unless he can demonstrate extraor-
dinary circumstances justifying the 
failure to file an answer. 

§ 1.311 Referral of complaint and an-
swer to the ALJ. 

Upon receipt of an answer, the re-
viewing official shall send to the ALJ 
copies of the complaint, proof of serv-
ice, and the answer. 

§ 1.312 Procedure where respondent 
does not request a hearing. 

(a) If the respondent files an answer 
with the reviewing official within the 
time period prescribed in § 1.309(a) of 
this part but does not request a hear-
ing, the ALJ, upon receipt of the com-
plaint, proof of service, and answer, 
shall notify the respondent that a deci-
sion will be issued under this section 
and shall afford the parties 30 days in 
which to submit documentary evidence 
or other relevant written information, 
including briefs or other written argu-
ments. At the end of that period, the 
ALJ shall issue a decision based upon 
the pleadings and the evidence sub-
mitted, or if no evidence has been sub-
mitted, upon the pleadings. The burden 
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of proof shall be as set forth in § 1.329 of 
this part. 

(b) When a decision is to be issued 
under this section, the ALJ shall have 
discretion to permit, allow, limit, or 
otherwise control discovery to the ex-
tent set forth under §§ 1.322 thru 1.324 of 
this part. 

§ 1.313 Procedure where respondent 
requests a hearing; notice of hear-
ing. 

(a) When the ALJ receives the com-
plaint, proof of service, and an answer 
requesting a hearing, the ALJ shall 
promptly serve, in accordance with 
§ 1.308 of this part, a notice of hearing 
on all parties. 

(b) Such notice shall include: 
(1) The tentative time and place, and 

the nature of the hearing; 
(2) The legal authority and jurisdic-

tion under which the hearing is to be 
held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative for the 
USDA and the representative for the 
respondent, if any; and 

(6) Such other matters as the ALJ 
deems appropriate. 

§ 1.314 Parties to the hearing. 
(a) The parties to the hearing shall 

be the respondent and USDA. The pro-
ceeding shall be brought in the name of 
the Secretary. 

(b) Pursuant to 31 U.S.C. 3730(c)(5), a 
private party plaintiff under the False 
Claims Act may participate in pro-
ceedings under this subpart to the ex-
tent authorized by the provisions of 
that Act. 

§ 1.315 Separation of functions. 
(a) Neither the investigating official, 

the reviewing official, nor any em-
ployee or agent of the USDA who takes 
part in investigating, preparing, or pre-
senting a particular case may, in such 
case or in a factually related case— 

(1) Conduct the hearing in such case; 
(2) Participate in or advise the ALJ 

in the decision in such case, or partici-
pate in or advise in the review of the 
decision in such case by the judicial of-

ficer, except as a witness or representa-
tive in public proceedings; or 

(3) Make the collection of penalties 
and assessments under § 1.341 of this 
part. 

(b) The ALJ shall not be responsible 
to or subject to the supervision or di-
rection of the investigating official or 
the reviewing official. 

(c) Except to the extent limited by 
paragraph (a) of this section, the rep-
resentative for USDA may be employed 
in any constituent agency of USDA, in-
cluding the offices of either the inves-
tigating official or the reviewing offi-
cial. 

§ 1.316 Ex parte contacts. 
Except to the extent required for the 

disposition of ex parte matters as au-
thorized by law, the ALJ shall not con-
sult or be consulted by any person or 
party (except employees of the ALJ’s 
office) on any matter in issue, unless 
on notice and opportunity for all par-
ties to participate. 

§ 1.317 Disqualification of reviewing 
official or ALJ. 

(a) A reviewing official or ALJ in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a review-
ing official or an ALJ. Such motion 
shall be accompanied by an affidavit 
alleging personal bias or other reason 
for disqualification. 

(c) Such motion and affidavit shall be 
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objections shall be 
deemed waived. 

(d) Such affidavit shall state specific 
facts that support the party’s belief 
that personal bias or other reason for 
disqualification exists and the time 
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in 
good faith. 

(e) Upon the filing of such a motion 
and affidavit, the ALJ shall proceed no 
further in the case until he or she re-
solves the matter of disqualification in 
accordance with paragraph (f). 

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ 
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